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EDITORIAL NOTES. 

The State Bar Association had an interesting meeting at its an- 
nual gathering at Atlantic City on June 12th and 13th. The Associa- 
tion went on record as favoring a new Federal Judge for New Jersey 
because of the increased business in this State; adopted a resolution 
asking President Wilson to name a Jerseyman to succeed Judge Gray 
of the United States Circuit Court and, what we consider of more prac- 
tical importance than anything else done, authorized the drafting of 
measures designed to carry out legal procedure reforms. The report of 
the committee on this subject was presented by Mr. Edward Q. Keas- 
bey, of Newark, and concerned itself with three subjects: “Chancery 
Procedure,” “Executions Against Rights and Credits” and a proposed 
“Council for Judicial Procedure.” ‘The latter two matters were re- 
ferred back to the committee with instructions to draft measures to 
carry the recommendations into effect, but nothing was done concern- 
ing the problem of Chancery reform because of the absence of the 
Chancellor from the meeting. The practice in Chancery ought to be 
simplified, as has been the case with the practice in the law courts, 
and it certainly cannot be long before this will be brought about. The 
verbiage used in the usual bill to foreclose a mortgage is of ridiculous 
length and too antiquated for these modern times. The prepared ad- 
dresses were made by Mr. Brooks Adams, of Boston, and Mr. George 
W. Alger, of New York, who had carefully prepared themselves, while 
a variety of subjects were treated more or less briefly by Mr. Justice 
Bergen, Mr. Edward M. Colie, Mr. Edward J. Cattell, of Philadelphia, 
Attorney-General Wescott, who was the President of the Bar Associ- 
ation last year, and Mr. John R. Hardin. The new President of the 
Association was Mr. George A. Bourgeois, of Atlantic City, who was 
admitted to the New Jersey Bar in 1899, and has already obtained high 
rank in his profession in South Jersey. 





The death of Mr. Justice Willard P. Voorhees, of the State Su- 
preme Court, removes from the ranks of the Bar a man of unusual 
genial qualities, and one who was a fine type of that class of lawyers 
of whom there are none too many in this day. His judgment in mat- 
ters of business as well as of law made him long ago an ornament of 
the professior to which he belonged. It was with a feeling of regret 





THE NEW JERSEY LAW JOURNAL. 


that he left active practice to take a seat on the Supreme Court Bench, 
because his counsel for individuals, societies and corporations, for the 
poor as well as for the rich, had been much sought after for years. He 
had handled large estates without the too-customary attempt of over- 
reaching, and during his extremely active life he had found time to use 
his influence continually for the moral and religious good of his com- 
munity. “An upright lawyer, an upright Judge and an upright man” 
would 'be a fitting inscription upon his tombstone. 





The appointment of Circuit Judge Charles C. Black, of Jersey 
City, to the place on the Supreme Court Bench made vacant by the 
recent death of Mr. Justice Voorhees, gives general satisfaction, since 
Mr. Black has had sufficient judicial experience to fit him for the 
honor, and there is every reason to believe that he will acquit himself 
with dignity, intelligence and rectitude in his new position. Mr, Jus- 
tice Black was born near Mount Holly in 1858, and is consequently 
fifty-six years of age. He was graduated from Princeton in 1878, 
studied law at Mt. Holly and in the University of Michigan, and was 
admitted to the Bar of New Jersey in 1881, becoming a counselor 
three years later. His works on the “New Jersey Law of Taxation,” 
“Law and Practice in Accident Cases,” “Proof and Pleadings in Acci- 
dent Cases,” are well known in this State, although to the public at 
large he is better known as the Democratic candidate for Governor 
in 1894. In 1905 he became a member of the Board of Equalization of 
Taxes, and became Circuit Judge in 1908. His term as such Judge 
would have expired next year. 





At a recent meeting of the Tennessee Bar Association, Mr. Mc- 
Reynolds, Attorney-General of the United States, spoke on “The Gov- 
ernment’s Law Business,” and, in the course of his remarks, declared 
that one of the most arduous and disagreeable of his duties was to 
superintend the publicity of the work of the Administration at Wash- 
ington in his department, so that the people might have a correct 
knowledge of what the Government was doing. “Those not in direct 
touch with the situation,” said he, “have no idea to what extent cer- 
tain portions of the press-will go to misrepresent the work of the 
various departments at Washington.” It is peculiarly the case that 
the newspapers of this country, in the exercise of a free rein in the 
matter of comments on the Government, both National and State, 
take little pains to restrain criticism, however slight it may be founded 
upon facts, and are none too eager to print the truth, when the truth 
seems not to count on the side in politics to which such newspapers 
are attached. There may be some exceptions, but the rule in the 
offices of the daily newspapers of the country is too often this: that 
the news concerning the affairs of our officials at Washington must 
not be given uncolored, but must be spiced with such comments as 
will tend to influence the public in a certain political direction. The 
result is that there is no longer such faith in the candor of the daily 
press of America as there was prior to the Civil War. Discussions are 
not more acrimonious than formerly, but the trouble is there are no 
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calm discussions. Between the abominable cartoons that disfigure so 
many daily newspapers and the distortion of events in the news col- 
umns and\in editorials, the only chance an honest reader has of ob- 
taining the facts concerning any issue, labeled political, is to read 
various newspapers covering both sides of a question and then to 
make up his mind as an independent thinker. A free press has come 
to mean, in this country, license to print anything which a man 
chooses to write out, whether from pure malignity or for a money 
consideration, and only those who are actively in touch with govern- 
mental affairs realize the blemishes, the crudities, the absurdities and 
the falsehoods which appear daily in the columns of many of the so- 
called respectable newspapers of the land. 
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‘WINTER v. ATKINSON FRIZELLE COMPANY. 


(Hudson Common Pleas, April 14, 1914.) 
Employers’ Liability Act—Accident ‘in Course of Employment’’—Proximate Cause and 
Certain Cause. 
Case of Winifred F. Winter, petitioner, against Atkinson Frizelle 
Company, respondent. Petition filed under Employers’ Liability Act 
of 1911. 


Mr. August Ziegener for petitioner. 


Mr. M. C. Heine for respondent. 


The COURT (Tennant, J.): Prior to October 16, 1912, the hus- 
band of the petitioner was employed by the defendant at the wages 
of twenty-three dollars per week. He was forty-five years of age. 
The testimony of his wife, and those who knew him intimately, 
indicates that ‘he was a man of good, robust, physical health. On 
October 16, 1912, while engaged in his regular employment, he fell in 
some sort of an excavation. He was able to get home, but his wife 
says that at that time he was bruised and lame, and apparently some- 
what sore. He was black and blue around the left side, and in that 
portion of his chest around and over his heart. He remained home 
for about ten days, the first one or two days of which his wife says 
he was in bed. On November 18, 1912, a little over a month after 
he was hurt, while engaged in ‘his employment, he was working on a 
job in Brooklyn, New York. A block and fall were being used by 
some fellow workmen, raising some plates, and it appears that he was 
assisting in the lifting of these iron plates as they were raised by the 
men operating the block and fall. The particular iron plate which 
was under control at the time was about eight feet long by five feet 
wide, and one-half inch or five-eighths of an inch thick, and its weight 
is variously estimated by the witnesses to have been from two hun- 
dred to seven hundred pounds. With the other men he had been en- 
gaged about an hour and a half on this work. Two men were on a 
scaffold above him. He was actually assisting in the lifting of the 
plate, and it is evidenced that there had been some difficulty in raising 
it, as two unsuccessful attempts had already been made. The men 
above were using the pulley and fall, and Winter and another of the 
men were standing below and lifting the plate. While so engaged, he 
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suddenly fell back, and, when a doctor or ambulance attendant was 
called a little later, he was dead. 

Dr. Gilchrist, the physician employed by the defendant Company, 
testified that he was visited by the deceased the day following’ his in- 
jury in October, and that he examined him then, and that he com- 
plained of shortness of breath and pains around his heart. This phy- 
sician says that he fixes this date by a memorandum kept at the time. 
He did not produce the original memorandum, but testified, without 
objection, from a copy which he said he made on the morning of the 
day of the trial. He says that he stripped the deceased and examined 
him and found that he had an aneurism of the aorta, for which he pre- 
scribed digitalis. The petitioner herself denies that her husband called 
on the doctor during the first two or three days after the accident, and 
says that he was either at home or in bed during that time; and in this 
respect she is corroborated by the testimony of her sister, who was 
visiting at her ‘house at the time. After the accident in October he 
complained of shortness of breath and pain under the heart, and the 
doctor prescribed strychnine pills or digitalis. Aside from the testi- 
mony of the physicians (both the one who treated him after the injury 
and the other two who saw his body after death), all the witnesses 
show that the deceased was of good, sound physical health up to the 
time of the injury of October 16. The undertaker who embalmed his 
body found, in addition to other marks, that his left side and legs were 
bruised; the left side along the lower ribs. The testimony of Dr. 
Hartung, the coroner’s physician, was taken in New York under an 
order made in this cause February 17, 1913. The testimony is very 
vaguely reported, and it is difficult to understand the true purport of 
the answers. Dr. Hartung’s testimony does not make clear whether 
he stripped the man to examine ‘his chest, though he says he found no 
marks which revealed any injury. He gives as the cause of death 
“acute cardiac dilatation.” And ‘he says that this is the most likely 
cause, where sudden death has occurred, and that “in valvular trouble 
they don’t always go off so suddenly.” The inference I draw from 
the latter part of his testimony is that the man might have been in- 
jured in October in such a way that ‘his heart was affected, and that, 
thereafter, upon returning to work, the affection of the heart could re- 
sult in his death; and he adds that there is no specific time within 
which the condition of the secondary shock can arise, after the initial 
injury. 

The insistment of the petitioner is that the deceased was so in- 
jured on October 16, 1912, while engaged in, and in the course of, his 
employment, that on November 18, when he suddenly fell over dead, 
as already described, the death was actually occasioned by the injuries 
which he received on October 16. The act under which this proceed- 
ing is brought allows compensation “when personal injury is caused 
to the employé by the accident arising out of and in the course of the 
employment.” As I view the question in this case, it is whether the 
deceased died from an accident arising out of and in the course of the 
employment, or whether the actual cause of his death was heart fail- 
ure separate from any cause connected with his employment. I am 
entirely satisfied that he was under considerable physical strain with 
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the work he was doing, and that it at least contributed to his death. 

There are a number of English cases which go very far in discussing 
the question whether an accident arose “out of and in the course of the 
employment.” In Doughton v. Alfred, decided in the Court of Appeals, 
January 17, 1915, W. C. R., 1913, p. 143, a workman was employed in 
loading heavy boxes on trucks, and then pushing the loaded trucks on 
arunway. The work was heavy, and three men were employed on it, 
so that one man might rest while the other two worked, except when 
all three were pushing the truck. The medical evidence was that the 
man was suffering with fatty degeneration of the heart, but that that 
disease was not so far advanced that he would have died without being 
subjected to great strain. The County Judge gave judgment for the 
petitioner, and Cozens-Hardy, M. R., said, “In my opinion it would be 
quite wrong to interfere with the finding of the learned Judge. There 
is no ground for saying that he has misdirected himself merely because 
he says, ‘I find that he (the workman) was not likely to have died 
without special strain.’ That means, that, apart from special strain, 
there was nothing in the man’s physical condition which would have 
caused his life to be determined. Then the learned Judge says, ‘In the 
course of his work there was a considerable exertion and strain in vary- 
ing degrees. He did not succumb to a violent effort, but he did succumb 
to one of the lesser strains.’ If so, the accident was one arising out 
of and in the course of the man’s employment, seeing that he died from 
the strain to which he had subjected himself just before in the course 
of his employment.” 

And in the same case Hamilton, L. J., who concurred with the 
Master of the Rolls, said: “It is no defence to show that a workman 
carried about a disability with him. He had come to such a condition 
that a minor strain killed him, but there is no evidence that his con- 
dition alone without the strain would have killed him.” 

In Fleet v. Johnson, decided January 16, 1913, Workmen’s Com- 
pensation Reports, 1913, p. 149, it was shown that on the day of 
the injury the petitioner’s husband was a bricklayer, and was engaged 
in cutting a chase in brickwork. The wound, which was a common 
one for bricklayers to sustain, was such as would be caused by the 
hammer slipping off the head of the chisel and striking his hand. The 
Master of the Rolls, Cozens-Hardy, said: “A more difficult question 
is whether the man’s death resulted from the accident. The accident 
was one which frequently occurs, and the wound was attended to by 
the daughter up to January 16, 1912, when it was to a certain extent 
healed over.” Buckley, L. J., said: “The question is whether the 
County Court Judge drew an inference from the evidence, as he was 
entitled to do, or guessed, as he was not entitled to do. Where several 
facts have been proved a guess is something arrived at by an arbitrary 
selection of one fact to the exclusion of the others, and an inference 
is something founded on all the facts established. A guess is not 
founded on the facts which lead to the inference as to the question 
to be determined.” 

In Harwood v. Wyken Colliery Co., W. C. R. 1913, p. 317, decided 
January 30, 1913, the workman met with an accident in the course of his 
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employment; the employers admitted liability and paid him a weekly 
compensation by arrangement with him. On May 20, 1912, they 
stopped payment of the compensation on the advice of doctors who 
reported that the workman was suffering from heart disease. On 
July 5, 1912, the workman commenced arbitration proceedings, and 
the County Judge found that the heart disease was not caused by the 
accident; that the workman was suffering from partial incapacity to 
work, caused by two things—by the accident and also by the heart 
disease, each cause operating independently of the other; and that 
there was no work which the accident prevented him from doing which 
the heart disease did not also prevent him from doing. It was said 
by the County Court Judge that he came to the conclusion that the 
petitioner was disabled from work by two things—both by reason of 
the accident and also by reason of the heart complaint, which heart 
complaint was not shown to have been caused by the accident, which 
he took to have been an independent matter. The applicant appealed 
on the ground that the County Court Judge was wrong in law in 
deciding that, when the appellant had established incapacity due to 
accident the respondents could avoid their liability by proving that 
the appellant was also incapacitated by a disease which was not the 
result of such injury. And the Master of the Rolls said (p. 319): 

“The learned Judge held that he was unable to work owing to 
the condition of his knee and also owing to the condition of his heart, 
and that it was not proved that the heart disease was connected with 
the accident. In the words of the learned Judge: ‘If there had been 
no accident at all, he would still be incapable for work as a miner 
or banksman. I am of opinion that there is no work that the accident 
prevented him from doing, that the heart disease has not also prevented 
him from doing, and that being so, on these facts my judgment must 
be against him, * * * For the reasons above stated I think the 
learned judge has misdirected himself.” 

And Hamilton, L. J., in the same case (page 322 and 323) said: 

‘In this case the workman satisfied the learned County Court 
Judge of both of these propositions. He proved that partial incapacity 
for work—namely, his ordinary work as a miner—had resulted, and 
then was still resulting, from the injury—namely, a permanent injury 
to his knee which restricted its movements and prevented him from 
doing his former work. If the case stopped there, he had shown that 
he was entitled to be paid by his employer ‘compensation’ by way of 
weekly payments ‘during the incapacity.’ The employers, however, 
elicited and proved, as they were entitled to do, that by reason of the 
infirmity supervening since and independently of the accident—namely, 
a defective condition of the mitral and aortic valves of the heart—the 
workman was equally under incapacity for work, which incapacity re- 
sulted from his infirmity. In the learned Judge’s words: ‘He is 
incapacitated hy both causes each independent of the other, each 
operating as if the other did not exist * * * he is rendered in- 
capable of doing any but light work owing to the accident, and he is 
also incapable of doing any but light work in consequence of the heart 
disease * * * there is no work that the accident prevents him from 
doing that the heart disease does not also prevent him from doing.’ ” 
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In Brown v. Kemp, W. C. R. 1913, page 595, the workman had 
sustained a slight rupture many years before, but was able to do his 
work afterward with the assistance of a truss. Five or six years later 
he was so much better that he was able to give up the use of the truss 
and to do his work without it. The County Court Judge found that the 
injury occurred on November 14, 1912, while he was doing his work, 
but was subjected to no unusual strain, and that the rupture had 
gradually and progressively occurred in the old place as a result of 
the want of support. He decided in favor of the defendant. The 
Court of Appeals reversed the County Court, and Kennedy, L. J., said: 

“There is no doubt that the man was engaged on work which— 
though it may not be called heavy work in the sense of requiring the 
application of great muscular force, as, for instance, in rolling a barrel 
—did involve a strain likely to produce the particular injury * * * 
there is no doubt, therefore, that he was not only doing an act in the 
course of his employment, but also doing an act which on the evidence 
was one out of which bodily injury such as this might easily arise * * * 
If owing to a man’s previous weakening his work produces an accident 
to him, he is still within the Act.” 

The consideration of whether it is an accident or not is discussed 
in the case of Fenton v. Thorley, 19 T. L. R. 684, also reported in Vol. 
5, W. C. C. page 1. That was an appeal under the Workmen’s Com- 
pensation Act of 1897, and the question was whether what happened 
to the appellant was an accident within the meaning of the Act, so as 
to entitle him to compensation. 

Lord Macnaghten said (quoting Lord Halsbury, L. C., in Hamil- 
ton, Fraser & Co., v. Pandori & Co., 1887, 12 A. C. 518): 

“T think the idea of something fortuitous and unexpected is in- 
volved in both words ‘peril’ or ‘accident,’ ” and that, “founding them- 
selves upon that expression the learned Judges of the Court of Appeal 
held . . . (in Fenton v. Thorley) ‘that there was no accident, 
because (to quote the leading judgment) there was ‘an entire lack of 
the fortuitous element.’” . . . “To the expression as used by 
Lord Halsbury, L. C., in the passage in which it occurs, no possible 
objection can be taken; but it is, I think, to be regretted that the word 
‘fortuitous’ should have been applied to the term ‘injury by accident’ 
in the Workmen’s Compensation Act.” 

Later, referring to the words of the Act itself, he said: 

The first section of the Act, sub-sec. (1), declares that ‘if in any 
employment to which this Act applies personal injury by accident aris- 
ing out of and in the course of the employment is caused to a work- 
man his employers shall be liable to pay compensation. Now, the ex- 
pression ‘injury by accident’ seems to me to be a compound expression. 
The words ‘by accident’ are, I think, introduced parenthetically as it 
were to qualify the word ‘injury,’ confining it to a certain class of in- 
juries, and excluding other classes, as, for instance, injuries by disease 
or injuries self-inflicted by design. Then comes the question, do the 
words ‘arising out of and in the course of the employment’ qualify the 
word ‘accident’ or the word ‘injury’ or the compound expression ‘in- 
jury by accident?’ I rather think the latter view is the correct one. If 
it were a question whether the qualifying words apply to ‘injury’ or 
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to ‘accident,’ there would, I think, be some difficulty in arriving at a 
conclusion. I find in sec. 4, the expression, ‘accident arising out of and 
in the course of their employment.’ In sec. 9, I find the words, ‘per- 
sonal injury arising out of and in the course of his employment,’ while 
in sec. 1, sub-sec. 2 (b), the qualifying words seem to be applied to the 
compound expression ‘injury to a workman by accident.’ “The truth 
is that in the Act, which does not seem to have had the benefit of care- 
ful revision, ‘accident’ and ‘injury,’ that is, injury by accident, appear 
to be used as convertible terms; for instance, in sec. 2, ‘notice of the 
accident’ has to be given, and that notice is referred to immediately 
afterwards as ‘notice in respect of an injury under the Act.’ I come, 
therefore, to the conclusion that the expression ‘accident,’ is used in 
the popular and ordinary sense of the word, as denoting an unlooked 
for mishap or an untoward event which is not expected or designed.” 

In the same case, Lord Shand said (at page 8): 

“T shall only add that, concurring as I fully do in holding that the 
word ‘accident’ in the statute is to be taken in its popular and ordinary 
sense, I think it denotes or includes any unexpected personal injury 
resulting to the workman in the course of his employment from ary 
unlooked for mishap or occurrence.” 

And Lord Lindley said (at page 9): 

“The Workmen’s Compensation Act, 1897, contains no definition 
of the word ‘accident ;’ but the interpretation and legal effect of the 
Act, when applied to ascertained facts, are clearly questions of law as 
distinguished from questions of fact. I will assume for the present 
that it is for the plaintiff to prove personal injury caused by an acci- 
dent. But when personal injury and its cause or causes have been 
ascertained, the question whether such cause or causes amount to an 
accident within the meaning of the Act is a question of law on which 
the decision of the County Court Judge is not final, and is not a ques- 
tion of fact on which his decision is not open to appeal. Upon this 
point I will only remind your Lordships of the observations of Lord 
Brampton in Hoddinott v. Newton, Chambers & Company, (limited) 
1901 A. C. 49, 68; 3 W. C. 74, which were concurred in by the other 
noble Lords who heard that case, although they differed in the result. 
The word ‘accident’ is not a technical legal term with a clearlv defined 
meaning. Speaking generally, but with reference to legal liabilities, 
an accident means any unintended and unexpected occurrence which 
produces hurt or loss. But it is often used to denote any unintended 
and unexpected loss or hurt apart from its cause, and if the cause is 
not known the loss or hurt itself would certainly be caled an accident.” 

Again: 

“The governing section is sec. 1, 1, which runs thus: ‘If in any 
employment to which this Act applies personal injury by accident aris- 
ing out of and in the course of the employment is caused to a work- 
man, his employer shall be liable to pay compensation. What is 
meant by personal injury by accident? Mr. Powell, (counsel for appel- 
lant), in his very able argument, contended that there must be—first, 
a personal injury; secondly, that there must be an accident causing 
it; thirdly, that such accident must be the proximate cause of the in- 
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jury, and that nothing more remote than the proximate cause can be 
properly taken into account. My Lords, I cannot accede to this con- 
tention. Assuming that there must be something unintended and un- 
expected besides the personal injury sustained, or, in other words, as- 
suming that there must be a personal injury and an accident causing 
it, | cannot agree with Mr. Powell that this statute ought to be con- 
strued as if it were a policy of insurance against accidents. In an 
action on a policy the causa proxima is alone considered in ascertain- 
ing the cause of loss; but in cases of other contracts and in questions 
of tort the causa causans is by no means disregarded. * * * Every 
injury must have a cause. The proximate cause may be an internal 
strain; but if, as in this case, the strain is occasioned by an effort to 
overcome an obstacle accidentally presented to a workman in the 
course of his employment, I am not prepared to say that the Act does 
not apply. I think it clearly does, and that the interpretation put upon 
the Act in Scotland in Stewart v. Wilsons & Clyde Coal Company 
(Limited) (ante, p. 6) (1903, 5 F. 120), is to be preferred to the nar- 
rower construction occasionally adopted in this country. In this case 
the cause of the injury is known, and it is proved that the cause was 
an accident. It is not, therefore, necessary to consider whether the 
Act applies to cases in which the cause of the injury is not known, or 
in which the only unforseen occurrence is the personal injury itself. 
But if personal injury is caused to a workman, and it arises out of 
and in the course of an employment to which the Act applies, it ap- 
pears to me that prima facie the Act entitles him to compensation, 
but that his inference may be displaced by proof that the injury is at- 
tributable to his own serious and wilful misconduct, or to some other 
cause which shows that the injury was not accidental. The Scotch 
case above referred to is a valuable authority on this point.” 

The leading case on this subject is Hughes v. Clover, Clayton & 
Co., decided in 1909, before the Court of Appeal in England, and re- 
ported in 127 L. T. J., 322, also in Vol. 2, B. W. C. C., 15, in which 
case the workman was employed in making a condenser bath, and 
while engaged in tightening a nut, his foot slipped forward and he 
fell backwards; he tried to recover himself ; made an exclamation ; and 
then fell back, striking his head. He was found to be dead. Ona 
post mortem examination it was found there was a very large aneurism 
of the aorta. The aneurism was in such an advanced condition that 
according to the judgment of the County Court Judge it might have 
burst while the man was asleep, and a very slight exertion or strain 
would have been sufficient to bring about a rupture. “He found that 
the evidence satisfied him that the strain was sufficient to bring about 
a rupture of the aorta, having regard to the man’s condition at the 
time, and he found that the rupture was so brought about. This case, 
after being reviewed in the Court of Appeal, was taken to the House 
of Lords, where it was determined in 1910. The case on appeal is 
reported in Volume 3, B. W. C. C., 275. Lord Loreburn said that the 
important question was not alone “was this an accident or not,” but 
that the question should be framed upon the entire sentence at the 
commencement of the English Workmen’s Compensation Act of 1906. 
The English Act reads as follows: “If in any employment personal 
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injury by accident arising out of and in the course of the employment 
is caused to a workman, his employer shall, subject as hereinafter 
mentioned, be liable to pay compensation in accordance with the first 
schedule to this act.” 

Lord Loreburn says: “The injury must be caused by the accident, 
and the accident must arise out of the employment; * * * what 
then is an accident? It has been defined in this House as ‘an unlooked 
for mishap or untoward event which is not expected or designed.’ All 
the Lords who took part in the decision of Fenton v. Thorley, (supra) 
agreed in substance with this definition in Lord Macnaghten’s judg- 
ment. There must be some relation of cause and effect between the 
employment and the accident, as well as between the accident and the 
injury. * * * Courts of law have frequently been obliged to con- 
sider, especially in actions on policies of insurance, what is to be re- 
garded as the cause of some particular event. In one sense, every 
event is preceded by many causes. There is the causa proxima, the 
causa causans and the causa sine qua non. The causa proxima is 
alone considered on actions on a policy as a general rule. | do not 
think that is the proper rule for cases under the section now under 
discussion, for the reasons explained by Lord Lindley in Fenton v. 
Thorley. It seems to me enough, if it appears that the employment 
is one of the contributing causes, without which the accident which 
actually happened would not have happened; and if the accident is 
one of the contributing causes, without which the injury which 
actually followed, would not have followed. And if this be so, it af- 
fords a guidance through the formidable arguments propounded on 
behalf of the appellant. * * * When the man’s condition was 
such that he might have died in ‘his sleep, and the mere tightening of 
the nut with no more strain than ordinary in such work caused the 
accident, can it be said that the accident was-one ‘arising out of’ the 
employment? ‘That seems to me to be the crucial point. * * * It 
is found by the County Court Judge that the strain in fact caused the 
rupture, meaning, no doubt, that if it had not been for the strain, the 
rupture would not have occurred when it did. * * * An accident 
arises out of the employment when the required exertion producing 
the accident is too great for the man undertaking the work, what- 
ever the degree of exertion or the condition of health. * * * In 
each case the arbitrator ought to consider whether, in substance, as 
far as he can judge on such a matter, the accident came from the dis- 
ease alone, so that whatever the man had been doing it would have 
probably come all the same, or whether the employment contributed 
to it. In other words, did he die from disease alone, or from the dis 
ease and the employment taken together, looking at it broadly? 
* * * Was it the disease that did it or did the work he was 
doing help in any material degree?” 

Applying the reasoning of the House of Lords to the case under 
consideration, we might not ‘have to consider or determine that there 
was an accident on October 16, 1912. Suppose the deceased did have 
an aneurism of the aorta, and while assisting in the lifting of the iron 
plate on November 18 he fell and was found dead; it can reasonably 
be found, I think, that the exertion of lifting the iron plate, or assist- 
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ing therein, was too much for his diseased, enfeebled or weakened con- 
dition, that it resulted in an accident to ‘him, and that, therefore, he 
would be entitled to compensation, aside from any consideration of 
an accident on October 16. That seems to me to be in harmony with 
the extracts from Lord Loreburn’s opinion in the case above cited. 
Certainly there is persuasive force in the testimony sufficient for me 
to reasonably infer that the employment of Mr. Winter was one of the 
contributing causes to his death. Should I say that he died from 
heart trouble alone? I think not. If there had been no accident in 
October, I could readily find from the testimony in this case that his 
employment contributed to his death; and this would not be a guess, 
but a deduction or inference reasonably gathered from all the facts in 
this case. I do not find that our New Jersey courts of review have de- 
termined in compensation cases, under our Employers’ Liability Act, 
that causa proxima is a necessary element as distinguished from causa 
causans. Until our courts lay down a distinct rule differing from the 
rulings of the House of Lords in the many cases I have reviewed, I 
must accept the interpretation of the English courts, made after years 
of consideration of a statute which reads so closely to the language of 
our own. 

But if there were any doubt as to the legal right to infer that the 
accident was occasioned by ‘his diseased condition, we need only go a 
step farther and consider that on October 16, while actually engaged 
in his employment, he fell in an excavation and was hurt. [I find suf- 
ficiently persuasive testimony to indicate that he was bruised and 
marked about his body, particularly that part of the chest over his 
heart. With all the evidence carefully read since the trial, I find it 
easy to infer that the accident in October produced such a condition 
that in November, upon being subjected to the strain of his work, he 
met his death. If the strain resulting in his death was not the acci- 
dent, the injury in October was. I think it can be reasonably inferred 
—in fact I am persuaded—that the injuries to his heart were occa- 
sioned by the accident of October 16. 

Compensation will be allowed at the rate of ten dollars per week 


for three hundred weeks. 
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(Essex Common Pleas, May 15, 1914). 
Employers’ Liability Act— Beginning Action Within One Year—Cmstruction of Act. 

Case of Guiseppe Franchino, petitioner, against C. M. Grey Mfg. 
Co., a corporation, respondent. Petition filed under Employers’ Lia- 
bility Act of 1911. 

Messrs. Perry & Grosso for petitioner. 

Messrs. McDermott & Enright for respondent. 

MARTIN, J.: It is alleged in the petition that, on the 16th day 
of December, 1912, while the petitioner was employed in the factory 
operated by defendant in East Orange, he was injured by an accident 
atising out of and in the course of his employment, and that a cause of 
action arose against the respondent under the Act of April 4, 1911. 
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The answer of respondent admits many of the facts set out in the pe- 
tition. The answer also alleges that the petitioner has no cause of ac- 
tion for compensation, because the proceeding was not commenced 
within one year, in accordance with the provisions of the last para- 
graph of section 23 as amended, which amendment was approved April 
1, 1913, (Chap. 174, at p. 302.) 

The parties agreed that the effect of the amendment should be 
argued and determined before witnesses should be produced and the 
merits considered. The statement (p. 314) is as follows: 

“23. In case of personal injuries or death all claims for compensa- 
tion on account thereof, shall be forever barred unless within one year 
after the accident the party shall have agreed upon the compensation 
payable under this Act, or unless within one year after the accident 
one of the parties shall have filed a petition for adjudication for com- 
pensation as provided herein. 

“9. All Acts and parts of Acts inconsistent herewith are hereby 
repealed, and this Act shall take effect immediately.” 

The petition was filed approximately thirteen and one-half months 
after the occurrence of the accident, and one and one-half months after 
the expiration of the year after the accident. 

The cause of action provided under sec. II of the original Act is 
ex contractu. Sexton v. Newark District Telegraph Co. 34 N. J. L. J. 
358; 35 N. J. L. J. 8., affirmed 86 Atl. 451; Perlsburg v. Mueller, 35 N. 
J. L. J. 202; Deeny v. Wright & Cobb Lighterage Company, 36 N. J. L. 
J. 121; Klotz v. Newark Paving Co.. 36 N. J. L. J. 271. affirmed by 
Supreme Court, February, 1914; Davidheiser v. Hay Foundry & 
Iron Works, 37 N. J. L. J. 119. 

The cause of action arises on contract, and was prior to the 
amendment probably controlled by Sec. 1 of the Act entitled, “An Act 
for the limitations of actions.” (Rev. 1877, 3 Comp. Stat. p. 3162): 

“1. That all actions of trespass * * * all actions of debt and 
founded upon any lending or contract without specialty * * * 
shall be commenced and sued within six years next after the cause of 
such action shall have accrued and not after.” 

The question to be determined, therefore, is whether the amend- 
ment of April 1, 1913, is retroactive, affecting causes of action already 
accrued. 

The Act entitled, “An Act relative to statutes.” (Rev. 1877, p. 1120, 
as amend. by L. of 1910, p. 555, 4 Comp. Stat. 4971), sec. 3, provides: 

“3. The repeal of any statutory provision * * * by any Act 
of the Legislature heretofore or hereafter passed shall not affect or im- 
pair any act done, or right or limitation vested or accrued, or any pro- 
ceeding suit or prosecution, had or commenced in any civil case before 
such repeal shall take effect, but every such act done or right or limi- 
tation vested or accrued or prosecution had or commenced, shall re- 
main in full force and effect to all intents and purposes as if such 
Statutory provision, so repealed, had remained in force, except that 
where a course of practice or procedure for the enforcement of a right, 
or the prosecution of a suit shall be changed, actions now pending or 
hereafter commenced shall be conducted as near as may be in accord- 
ance with such altered practice or procedure.” 
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There are apparently two classes of cases to which the Act may 
apply. One class is where the accident occurred more than a year 
prior to the enactment of the amendment, and the statutory period 
had then expired. Another class is where the accident occurred within 
a year prior to the enactment of the amendment, and a reasonable 
time was left after the 1st of April, 1913, within which the petitioner 
might begin the proceeding. 

If the theory of the above cited cases, that the cause of action 
given by Section II of the original Act is ex contractu, is correct, it 
would seem clear that the proper construction of the amendment 
would not abolish the causes of action mentioned in the first and sec- 
ond classes of cases, because of the saving clauses in section 3 of the 
Act relative to statutes. The enactment of the amendment repeals 
the provisions of the statute requiring the bringing of these proceed- 
ings within six years after the cause of action accrued, and enacts 
that they shall be brought within one year. 

The general rule is that all statutes shall have prospective effect 
only. In Williamson v. New Jersey Southern Railroad Company, 29 
N. J. Eq. 311, Mr. Justice Depue quotes Mr. Justice Paterson (at p. 
333) : 

“Words in the statute ought not to have a retrospective operation 
unless they are so clear, strong and imperative that no other meaning 
can be annexed to them, or unless the intention of the Legislature 
cannot otherwise be satisfied. This rule ought especially to be ad- 
hered to when such construction will alter the pre-existing situation 
of the parties, or will affect their antecedent rights, services or re- 
muneration, which is so obviously improper, that nothing ought to up- 
hold or vindicate the interpretation but the unequivocal and inflexible 
import of the terms and the manifest intention of the Legislature. 

* * * This rule of construction has been repeatedly enunciated 
and enforced by the Courts of this State.” And (p. 334) the Court 
then goes on: “The protection of vested rights * * * from being 
destroyed or impaired by after-legislation has been placed on firm 
grounds in this State.” ‘The Court then refers to the third section of 
the “Act relative to statutes.” 

In the case of Wilson v. Herbert, Mr. Justice Depue (41 N. J. L. 
454, at p. 458) says, in reference to section 3 of the “Act relative to 
statutes.” 

“It saves rights vested and accrued under an existing statute from 
the effect of its repeal, and provides for the adoption of any new 
course of practice or procedure, which shall have been subsequently 
established for the enforcement of such right.” 

To the same effect see Jersey City v. North Jersey Street Rail- 
way Company, 72 N. J. L. J. 383-389; O’Neill v. Hoboken, 73 N. J. 
L. J. 189: Frelinghuysen v. Morristown, 77 N. J. L. 493-496, where 
Chancellor Pitney for the Court says in part as follows: 

“Ordinarily, legislative bodies concern themselves with the en- 
actment of laws for the regulation of affairs in the future, not for the 
disturbance of transactions already concluded or rights already acquired 
and acted upon. Citizens Gas Light Co. v. Alden, 15 Vroom. 648-653. 
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Section 3 of our General ‘Act relative to statutes’ approved March 27th 
1874, (Gen. Stat., p. 3194) declares that the repeal of any statutory 
provision by this or by any other Act thereafter passed is not to effect 
or impair any act done or right vested or accrued before such repeal 
shall take effect. In Williamson v. New Jersey Southern Railroad Co. 
2 Stew. Eq. 311-334, this Court said that the statute is only declarative 
of the law as judicially pronounced in Hunt v. Gulick, 4 Halst. 205. 

“Of course, the Act of 1874, just referred to, is itself subject to 
repeal. But it furnishes a rule for the construction of future acts, 
that obtains in the absence of a clear expression of legislative intent 
to the contrary. 

“See also, Town of Belvidere v. Warren Railroad Co. 5 Vroom. 
193-196 ; City of Elizabeth v. Hill, 10 Id. 555-558; Roxbury Lodge v. 
Hocking, 31 Id. 489-443; Jersey City v. North Jersey Street Railway 
Co., 43 Id. 383-389.” 

The point at issue appears to be settled by the Court of Errors 
and Appeals in the case of Barnaby v. Bradley & Currier Co., 60 Law 
158; 37 Atl. 764. This was a suit commenced to enforce a mechanics’ 
lien. Mr. Justice Depue for the Court said: 

“The work performed was * * * under a contract dated June 
2, 1894. The work was commenced July 10, 1894, and completed 
February 20, 1895. The lien claim was filed February 15, 1896, and 
summons were issued on that day. 

“At the time the contract was made, the lien law in force was the 
Act of March 27, 1874, by the thirteenth section of which, one year 
from the furnishing of the materials or performing the labor for which 
the debt is due was prescribed as the time within which the claim 
should be filed. Rev., p. 671. The lien claim filed in this case was 
filed within the year, in conformity to this statute. 

“By the act of March 14th, 1895, several of the sections of the 
Mechanics’ Lien law of 1874 were amended, among which was section 
13. By that section, as amended, it was provided that no debt should be 
a lien by virtue of this Act unless a claim is filed within four months 
of the last work done or materials furnished for which such debt is 
due, nor shall any lien be enforced by virtue of this Act unless the 
summons in the suit for that purpose shall be issued within ninety 
days of the last work done or materials furnished in such claim. Gen. 
Stat., p. 2074. The lien in question in this case, although filed within 
the time limited by the Act of 1874, was not filed within the time 
prescribed by the Act of 1895. 

“By the Act of 1895 all Acts and parts of Acts inconsistent there- 
with were repealed and the Act was made to take effect immediately. 

“The only question presented by the bill of exceptions is whether 
the Act of 1895, with respect to the time within which the lien was 
required to be filed, shall be permitted to centrol in this case. The 
learned Judge before whom this case was tried instructed the jury that 
the Act of 1895 did not deprive the plaintiff of its right to file its claim 
within one year from the time the work was completed. This instruction 
is the subject-matter of the assignment of error in this case. 
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“It is not disputed that, as a general rule, a statute which is 
amended is thereafter, for all Acts subsequently done, to be construed 
as the statute stands after the amendments are introduced (Farrell v. 
State, 25 Vroom 421), nor is it denied that the Legislature may pass 
statutes of limitation which shall apply to existing contracts, if a 
reasonable time within which to bring suit is allowed. The question 
to be considered is the effect of the third section of the ‘Act relative to 
statutes,’ of March 27th, 1874. 

“A provision of like character was comprised in the Revision of 
1846, but was limited to the repeal of statutory provisions by the re- 
pealing act reported by the revisers. Rev. Stat., p. 676. This was the 
statute that was construed by this Court in Warren Railroad Co. v. 
Town of Belvidere, 6 Vroom 584, 587. In the Revision of 1875 the 
statute of 1815 was extended to acts thereafter to be passed, and the 
legislative intent was made clearer by the exception which was added, 
with respect to ‘the course of practice or procedure for the enforce- 
ment of such right of the prosecution of such suit,’ and the provision 
that ‘actions then pending or thereafter to be commenced should be 
conducted as near as may be in accordance with such altered practice 
or procedure.’ 

“This statutory provision preserves intact from future legislation 
rights vested or accrued under existing legislation, except ‘where the 
course of practice or procedure for the enforcement of such right or 
the prosecution of such suit,’ and the provision that ‘actions then pend- 
ing or thereafter to be commenced should be conducted as near as may 
be in accordance with such altered practice or procedure.’ 

“This statutory provision preserves intact from future legislation 
rights vested or accrued under existing legislation, except ‘where the 
course of practice or procedure for the enforcement of such right or 
prosecution of such suit shall be changed.’ This exception refers to 
practice or procedure in the conduct of the suit, and not practice or 
procedure which directly affects the right which the statute was de- 
signed to protect. Wilson v. Herbert, 12 Vroom 455, 457. A like 
construction has been given to the fourth section, which relates to 
criminal prosecutions and actions for penalties. State v. Crusius, 28 
Id. 279, 282. 

“The rule prescribed by this statute as the fundamental rule for 
the construction of statutes will prevail, except where the Legislature 
has, either in express language or by implication so strong as not to 
be resisted, indicated the legislative purpose to supersede this rule of 
statutory construction.” 

The Court held: (1) That the Act of 1895 cannot be regarded as 
simply establishing a course of practice or procedure in an action for 
the enforcement of a right which accrued under the preceding Act. 
(2) If applied, the Act of 1895 would effect, impair and even destroy 
the right of plaintiff which accrued to it under the preceding Act, 
within the meaning of the third section of the Act relative to statutes. 
(3) The Act of 1895 does not deprive the plaintiff of the right to file 
its claim within one year from the date the work was finished. (4) 
The exception in the third section of the Act relative to statutes refers 
to practice and procedure in the conduct of a suit, and not practice 
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which directly affects the right which the statute was designated to 
protect. 

The last paragraph of section 23 of the Act, as amended April 1, 
1913, does not contain any language indicating a clear legislative in- 
tent that it should be retractive. 

If a one-year limitation were contained in the original Act, and 
the amendment extended the time in which to begin the summary pro- 
ceeding to six years, it would not reinstate a cause of action where the 
accident occurred more than one year prior to the enactment of the 
amendment. See Breuthauer v. Jacobson, 75 Atl. 560. 

It would seem, therefore, that causes of action under Section II, 
of the Act of 1911, which accrued prior to the enactment of the amend- 
ment of April 1, 1913, are not affected by the one-year limitation. _ 

This case will be placed on the regular calendar for a hearing 
upon any Wednesday by a short notice, or by stipulation. The re- 
spondent will be allowed an exception to this ruling. 





GARRABRANT, ADM'X, v. MORRIS & SOMERSET ELECTRIC COMPANY. 


(Morris Common Pleas, October Term, 1918). 
Employers’ Liability Act—Handling Live Wire —Wilful Negligence—Actual Dependent. 
Case of Elizabeth Garrabrant, Administratrix of William Garra- 
brant, deceased, petitioner, against Morris & Somerset Electric Com- 
pany, respondent. Petition filed under Employers’ Liability Act of 


1911. 
Mr. William C. Gebhardt and Miss Elinor R. Gebhardt for peti- 


tioner. 
Mr. Willard W. Cutler for respondent. 


SALMON, J.: It is admitted in the answer of the respondent, 
that the petitioner is the administratrix of William Garrabrant, de- 
ceased, and that the latter died on March 21, 1912, while in the em- 
ploy of the respondent. 

The testimony shows that said employment had commenced 
about six weeks prior to the decease of said William Garrabrant, and 
had continued up to the day of his death; that the wages of the de- 
ceased were sixty dollars per month, paid at the end of every two 
weeks, and upon the basis as shown by a receipt signed by the de- 
ceased, of two dollars and thirty cents per day. The testimony further 
shows that the envelope which contained the wages of the said de- 
ceased was delivered by said deceased to petitioner (his mother) at all 
times during said employment before mentioned; that from said 
wages, said petitioner paid her rent and coal bill; and that the peti- 
tioner bought the clothes of said deceased, and returned to him such 
sums in money as he required for his incidental expenses. It appears 
further that the petitioner is a married woman, being the wife of one 
Edward Garrabrant, whose whereabouts petitioner testifies she does 
not know, and who has lived separated from him for a period of five 
years, the petitioner not having been in communication with him dur- 
ing that period, but having “heard people say that they had seen him,” 
thus indicating to petitioner that said husband was still living. 
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It appears further, by testimony, that the deceased, when last 
alive, was seen by a fellow-employé upon one of the respondent’s elec- 
tric lighting poles in the town of Morristown; that his position on said 
pole was just underneath the transformer thereon, and held there by a 
safety belt attached to his body and said pole; that deceased had no 
rubber gloves on at the time, but did have upon his hands a pair of 
thin gloves. It appears further that rubber gloves were provided by 
the respondent to the deceased for his protection, but that said gloves 
were underneath the cushion seat on an attending wagon of the re- 
spondent; that an assistant foreman of the respondent was working 
with the deceased on said pole, and afterward helped take deceased 
from said pole to the grouund; that said assistant foreman had handled 
the “live wire” and did, according to his testimony, what is known as 
“the live work;” that the deceased had been engaged in inserting 
screws in the box on said pole, which was a part of the operation of 
connecting up the transformer with certain wires or cables. 

Testimony was produced on the part of the petitioner, which 
showed that a physician had been summoned after the deceased had 
been removed to the ground as above stated ; that said physician found 
said William Garrabrant dead; that the cause of his death was “heart 
failure,’ and which said “heart failure’ was caused by contact with 
electric current. 

There is corroborative testimony by a daughter of the petitioner, 
who lived with the latter, to show that said deceased did deliver his 
wages to said petitioner, who would receive the same, and from said 
wages she would return some portion thereof to her said son. There 
is some other testimony which goes to the same effect. 

‘here are two major reasons assigned by the respondent for claim- 
ing freedom from liability because of the death of the said William 
Garrabrant; the first of which is, that the Act under which the pro- 
ceeding is brought does not provide anything for a mother for the 
death of a son; and the second reason being, that the deceased was 
wilfully negligent at the time he received the injury, which resulted in 
his death, and, therefore, because of such wilful negligence, there is 
no liability upon said respondent. 

Giving first consideration to the second reason assigned, it is 
necessary to refer to section one of the Act in question, and particu- 
larly to the first paragraph of the same, in which it is provided as 
follows: 

“When personal injury is caused to an employé by accident aris- 
ing out of and in the course of his employment, of which the actual 
or lawfully imputed negligence of the employer is the natural and 
proximate cause, he shall receive compensation therefor from his em- 
ployer, provided the employé was himself not wilfully negligent at the 
time of receiving such injury, and the question of whether the em- 
ployé was wilfully negligent shall be one of fact to be submitted to 
the jury, subject to the usual superintending powers of a Court to set 
aside a verdict rendered contrary to the evidence.” 

And in this connection it is also necessary to direct the atiention 
specifically to section two and paragraph seven of the Act, wherein 
it is provided: da ne 
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“When employer and employé shall by agreement, either express 
or implied, as hereinafter provided, accept the provisions of section 11 
of this Act, compensation for personal injuries to or for the death of 
such employé by accident arising out of and 1a the course of his em: 
ployment shall be made by the employer without regard to the negli- 
gence of the employer, according to the schedule contained in para- 
graph 11, in all cases except when the injury or death is intentionally 
self-inflicted, or when intoxication is the natural and proximate cause 
of injury, and the burden of the proof of such fact shall be upon the 
employer.” 

It so happens that the first and second of the foregoing quoted 
sections are at the head and beginning of section one and section two 
respectively, both of which said sections lay down distinct provisions 
of law with reference to the subject matter of which both in common 
have to do, namely, the liability of the employer for the injury or death 
of the employé by accident arising out of and in the course of his em- 
ployment. Under section one of the Act, beside the abolition of cer- 
tain pleas, which were formerly grounds of defense and treating of the 
effect of an employer’s contract with an independent contractor to do 
part of the employer’s work, which contract is precluded from barring 
the liability of the employer under the act for injury to an employé of 
such independent contractor, it is provided that paragraphs one, two 
and three shall apply to any claim for the death of an employé under 
an Act entitled “An Act to provide for the recovery of damages in 
cases where the death of the person is caused by wrongful act, neglect 
or default,” approved March 3, 1848. Under section one, it is also pro- 
vided that the burden of proof to establish wilful negligence in the 
injured employé in actions brought pursuant to said section, shall be 
upon the defendant, and, in addition to these provisions, there is that 
pertaining to the status of a claim for legal services or disbursements 
pertaining to any demand made or suit brought under the provisions 
of the Act. The foregoing are specific provisions and constitute, un- 
questionably, most vital and important changes in the state of the 
law. The significant words to be noticed in paragraph one of section 
one as above quoted, are that— 

“The question of whether the employé was wilfully negligent 
shall be one of fact to be submitted to the jury, subject to the usual 
superintending powers of the Court to set aside a verdict rendered 
contrary to the evidence.” 

Under section two, it is provided in paragraph 18, as follows: 

“In case of a dispute over, or failure to agree upon, a claim for 
compensation between employer and employé, or the dependents of 
the employé, either party may submit the claim, both as to questions 
of fact, the nature and effect of the injuries, and the amount of com- 
pensation therefor according to the schedule herein provided, to the 
Judge of the Court of Common Pleas of such county as would have 
jurisdiction in a civil case, or, where there is more than one Judge of 
said Court, then to either or any of said Judges of such Court, which 
Judge is hereby authorized to hear and determine such disputes in a 
summary manner, and his decision as to all questions of fact shall be 
conclusive and binding.” 
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It is very evident that the procedure under section two of the Act 
is intended to be of a summary character, and the Court of Common 
Pleas is vested with the power of determining not only the law ap- 
plicable to the situation, but also deciding all questions of fact, and 
such decision shall be conclusive and binding, subject to the jurisdic- 
tion of the Supreme Court to review questions of law by certiorari. 
Under paragraph seven of section two above quoted, it is provided 
that when employer and employé accept the provisions of section two, 
then compensation for injuries or death shall be made by the em- 
ployer, without regard to the negligence oi the emplover, according 
to the schedule contained in paragraph 11 “in all cases except when 
the injury or death is intentionally self-inflicted, or when intoxication 
is the natural and proximate cause of injury, and the burden of the 
proof of such fact shall be upon the employer.” 

It is evident to this Court that the Legislature intended in and by 
the first paragraph of the first section to create an exception as 
against the employé, providing, as it does, that he shall receive com- 
pensation from his employer, and provided, “the employé was himself 
not wilfully negligent at the time of receiving such injury, and the 
question of whether the employé was wilfully negligent shall be 
one of fact to be submitted to the jury, subject to the usual super- 
intending powers of a Court to set aside a verdict rendered contrary 
to the evidence.” 

It is manifest that, so far as paragraph one of section one is con- 
cerned, it has to do with those cases which, under the state of the law 
at the time the Act in question took effect, July 4, 1911, were brought 
or to be brought without regard to section two of the Act in question, 
and in which cases the tribunal trying the cause should consist of not 
only the Court, but jury as well. The language specifically provides 
the test as to the wilful negligence of an employer, that it shall “be 
submitted to the jury.” On the other hand, cases brought as the one 
at Bar, must necessarily be submitted, “both as to questions of fact, 
the nature and effect of the injuries, and the amount of compensation 
therefor, according to the schedule” therein provided, “to the Judge 
of the Court of Common Pleas of such county as would have jurisdic- 
tion in a civil case * * * which Judge is (hereby) authorized 
to hear and determine such facts in a summary manner, and his de- 
cision as to all questions of fact shall be conclusive and binding.” The 
several sections of section one of the Act are general provisions, and 
should be limited in their application only so far as specific words of 
limitation are used, or when the language is such as to plainly indicate 
that a given provision should require certain elements in its operation, 
such as, for instance, the test above mentioned with reference to the 
wilful negligence of an employé, that it shall be a question of fact to 
be submitted to a jury. It is apparent that under section two, no such 
test can be employed for the reason that there is no jury provided to 
give the provisions with reference to the question force and effect. 

The conclusion is reached, therefore, that the first paragraph of 
section 1 does not apply to the present case, and that paragraph 
Y of section 2 alone controls the matter in hand. The evidence 
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warrants no presumption whatsoever that the death in question was 
intentionally self-inflicted, nor that the circumstances under which death 
occurred can be said to contribute to such a conclusion. Moreover, in 
this connection, there is no testimony, directly or indirectly, nor is 
there any condition which must be presumed to have obtained at the 
time of death, that would lead the Court to believe that the deceased 
was wilfully negligent at the time of receiving his injury, which would 
bring the case within the first paragraph of section 1, were the latter 
controlling in this case, which, as heretofore observed, does not, in 
the view of this Court, control the matter in hand. The single fact 
alone that the deceased did not wear, at the time of his decease, the 
gloves provided by the Company when doing the work in which he 
was engaged, which was distinguished in that it was not live wire work, 
would not fasten upon him the criticism of being wilfully negligent, 
much less could it be properly said to create a situation in which the 
resulting death was intentionally self-inflicted. 

The first reason, namely, that the Act under which the proceeding 
is brought does not provide for a mother for the death of a son, must 
be answered by referring to the case of Blanz v. Erie Railroad Company, 
85 Atlantic Rep. 1030, which was affirmed in the Court of Errors 
and Appeals, October 16th, 1913, and which holds that ‘‘under the 
Workmen’s Compensation Act of 1911 (P. L. 134), compensation may 
be awarded to a mother who is an ‘actual dependent’ upon a deceased 
son, although the son leaves no widow,” and “that if the mother was 
an actual dependent she would, upon proof of the other necessary 
facts, be entitled to 25 per centum of the wages for the number of 
weeks fixed by the statute.” In the case of Quinlan v. Barber Asphalt 
Paving Co., 87 Atlantic Rep. 127, we have a situation which resembles 
the one at bar, and in this case it was held that “under section 12 
of the Workmen’s Compensation act (P. L. 1911, p. 139), where the 
decedent left no widow, but did leave a mother, who was actually 
dependent upon him, compensation should be computed on the basis 
of 25 per cent. of his wages for the number of weeks fixed by the 
statute, with due regard to the maximum and minimum amounts, 
also fixed by the statute.” See also the case of McFarland v. Central 
Railroad Co., 87 Atlantic Rep. 144, and the case of Reardon v. Phila- 
delphia and R. Ry. Co., 88 Atlantic Rep. 970, and Tischman et al. v. 
Central R. Co. of New Jersey, 87 Atlantic Rep. 144. 

This Court finds the petitioner to be an “actual dependent,” as 
those words are defined in the case of Miller v. Public Service Ry. 
Co., 85 Atlantic Rep. 1030, and in Muzik v. Erie R. Co., 89 Atlantic 
Rep. 248. In the first mentioned case, it is held that, “the words 
‘actual dependents,’ as used in section 12 of ‘An Act prescribing the 
liability of an employer to make compensation for injuries received 
by an employé in the course of employment, establishing an elective 
schedule of compensation, and regulating procedure for the determina- 
tion of liability and compensation thereunder,’ approved April 4, 1911 
(P. L. 1911, p. 139), mean dependents in fact. The contrast in the 
statute is between those who are actually dependent and those who 
are not dependent ;” and, in the second-named case, it is held that: 
“in an action under the Workmen’s Compensation Act of 1911 (P. L. 
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1911, p. 134) by the administrator of a deceased railroad employé, 
it was no defense that the administrator and his family were not en- 
tirely dependent upon the deceased, where they were dependents in 
fact ; the words ‘actual dependents’ as used in such statute meaning de- 
pendents in fact.” 

The evidence shows a combination of circumstances which leads 
me to the conclusion as before stated, that the petitioner was an 
“actual dependent” upon the deceased, the most important of which 
circumstances is that the testimony shows that the wages of the 
deceased were delivered by him to the petitioner during said employ- 
ment, and that the petitioner applied the wages to the payment of her 
rent and coal bills. The husband of the petitioner did not support her 
or contribute toward her maintenance, and the evidence clearly 
establishes the condition to have been that the deceased, during his 
said employment with the said respondent, actually maintained the 
petitioner (his mother), from and out of his said wages, and, therefore, 
the resulting view must be that she was in law and for the purpose of 
the Act in question, an “actual dependent” and dependent in fact upon 
him, the said deceased. 

The computation of the amount due the petitioner under paragraph 
12 of section 2 of the Act is made as follows: Taking as a basis the 
sum of two dollars and thirty cents as the daily wage of the deceased, I 
find that twenty-five per cent. of his weekly wages would be the sum 
of three dollars and forty-five cents. This last amount being less 
than the minimum of five dollars per week provided for in the statute, 
I find that said minimum compensation of five dollars should be allowed 
and be paid during three hundred weeks. 

Judgment will be ordered entered according to the above findings, 
with costs in favor of the petitioner and against the respondent. 





IN RE JANISCH AND VIOLA. 


(Warren Common Pleas, April, 1914). 
Naturalization—Limitation in Filing Petition. 
In the matter of the petition of Joseph Jacob Janisch and Do- 
menico Viola to be admitted to become citizens of the United States. 


ROSEBERRY, J.: Joseph Jacob Janisch filed his declaration to 
become a citizen of the United States on August 7, 1906, and filed his 
petition September 27, 1913. Domenico Viola filed his declaration 
September 13, 1906, and his petition October 18, 1913. 

The question is: Does the limitation in the Naturalization Act 
of June 29, 1906, which went into effect September 27, 1906, requiring 
the filing of the petition within seven years after the filing of the 
declaration, apply to a petitioner who filed his declaration before the 
Act of June 29, 1906, took effect on September 27, 1906. More than 
seven years had passed between the filing of the declaration and peti- 
tion in each case, and the declaration in each case was filed prior to 
September 27. 1906, when the new law took effect. 

Section 4 of the Naturalization Law as amended by the Act of 
June 29, 1906, provides in its first and second paragraphs as follows: 
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“First. He shall declare on oath before the clerk of any Court 
authorized by this Act to naturalize aliens, or his authorized deputy, 
in the district in which such alien resides, two years at least prior to 
his admission, and after he has reached the age of eighteen years, that 
it is bona fide his intention to become a citizen of the United States 
and to renounce forever all allegiance and fidelity to any’ foreign 
prince, potentate, state of sovereignty of which the alien may be at 
the time a citizen or subject. And such declaration shall set forth the 
name, age, occupation, personal description, place of birth, last foreign 
residence and allegiance, the date of arrival, the name of the vessel, if 
any, in which he came to the United States, and the present place of 
residence in the United States of said alien: Provided, however, that 
no alien who, in conformity with the law in force at the date of his 
declaration, has declared his intention to become a citizen of the 
United States shall be required to renew such declaration: Provided 
further, that any person belonging to the class of persons authorized 
and qualified under existing law to become a citizen of the United 
States who has resided constantly in the United States during a period 
of five years next preceding May first, nineteen hundred and ten, who, 
because of misinformation in regard to his citizenship or the require- 
ments of the law governing the naturalization of citizens, has labored 
and acted under the impression that he was or could become a citizen 
of the United States because of such wrongful information and belief 
may, upon making a showing of such facts satisfactory to a Court hav- 
ing jurisdiction to issue papers of naturalization to an alien, and the 
Court in its judgment believes that such person has been for a period 
of more than five years entitled upon proper proceedings to be nat- 
uralized as a citizen of the United States, receive from the said Court 
a final certificate of naturalization, and said Court may issue such 
certificate without requiring proof of former declaration by or on the 
part of such person of their intention to become a citizen of the United 
States, but such applicant for naturalization shall comply in all other 
respects with the law relative to the issuance of final papers of nat- 
uralization to aliens. 

“Second. Not less than two years nor more than seven years 
after he has made such declaration of intention he shall make and file, 
in duplicate, a petition in writing, signed by the applicant in his own 
handwriting and duly verified, in which petition such applicant shall 
state his full name, his place of residence (by street and number, if 
possible), his occupation, and, if possible, the date and place of his 
birth ; the place from which he emigrated and the date and place of his 
arrival in the United States, and, if he entered through a port, the 
name of the vessel on which he arrived; the time when and place and 
name of the Court where he declared his intention to become a citizen 
of the United States; if he is married he shall state the name of his 
wife, and, if possible, the country of her nativity and her place of 
residence at the time of filing his petition; and if he has children, the 
name, date and place of birth and place of residence of each child liv- 
ing at the time of the filing of his petition; provided, that if he has 
filed his declaration before the passage of this Act he shall not be re- 
quired to sign the petition in his own handwriting.” 
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I shall consider (1) what is the rule of construction in determin- 
ing whether the Act is retroactive, and (2) what is the rule of con- 
struction of an Act containing a proviso. 

The United States Supreme Court in Chew Heong v. United 
States, 112 U. S., 557-560, Book 28, L. C. P. Co., p. 778, having under 
consideration the Chinese Restriction Act of 1882, as amended in 1884, 
said “that the Courts uniformly refuse to give to statutes a retro- 
spective operation whereby rights previously vested are injuriously 
affected, unless compelled to do so by language so clear and positive 
as to leave no room to doubt that such was the intentions of the Leg- 
islature.” In U.S. v. Heth, 3 Cranch, 413, the Court said that “words in 
a statute ought not to have a retrospective operation unless they are 
so clear, strong and inoperative that no other meaning can be annexed 
to them, or unless the intention of the Legislature cannot be otherwise 
satisfied, and such is the settied doctrine of this Court,” citing a num- 
ber of cases. 

This rule was adopted by the Court of Errors and Appeals of this 
State in the same language in Williamson v. New Jersey Southern 
Railroad Company, 2 Stew. Eq. 311; Roxbury Lodge v. Hocking, 60 
N. J. L. 443. 

We now come to the second point, the rule of construction applied 
to section 4 of the Naturalization law, containing in each of the two 
paragraphs a proviso. The two paragraphs of section 4, are entirely 
distinct in character, although treating of the same subject matter. 
The first paragraph deals with the contents and filing of the declaration, 
while the second paragraph deals with the contents and filing of the 
petition. 

The appropriate office of the proviso is to restrain or modify the 
enacting clause, 36 Cyc. p. 1162; Wayman v. Southard, 10 Wheat, 30; 
Voorhees v. Bank of the United States, 10 Peters 449; Lanning v. 
Lanning, 2 C. E. Green (N. J.) 234. 

The proviso to the first paragraph is “that no alien who, in con- 
formity with the law in force at the date of his declaration, has declared 
his intention of becoming a citizen of the United States, shall be 
required to renew such deciaration.” 

The operation of a proviso is usually and properly confined to the 
clause or provision immediately preceding. 36 Cyc. 1163. 

This proviso, then, takes out of the enacting clause all aliens who 
had declared their intention to become citizens of the United States 
prior to the 27th day of September, 1906. For the same reason, if he 
has filed his declaration before the passage of the Act (June 29, 1906), 
he shall not be required to sign the petition in his own handwriting, 
excepting thereby out of the enacting clause in paragraph 2 of section 
4, all those aliens who had filed their declaration prior to June 29, 1906, 
and declared that they need not sign the petition. 

Chief Justice Marshall, in Gibbons v. Ogden, 9 Wheat. 191, in 
delivering the opinion of the Court, said: “It is a rule of construction, 
acknowledged by all, that the exceptions from a power mark its ex- 
tent; for it would be absurd as well as useless to except from a 
granted power that which was not granted, that which the words of 
the grant could not comprehend. If then, there are in the Constitution 
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plain exceptions of the power over navigation, plain inhibitions to the 
exercise of that power in a particular way, it is proof that those who 
made the exceptions and prescribed these inhibitions understood the 
power to which they applied as being granted.” 

Again in Brown v. Maryland, 12 Wheat. 438, the same Court 
says: “If it be a rule of interpretation to which all assent, that the 
exception of a particular thing from general words proves that, in 
the opinion of the lawgiver, the thing excepted would be within the 
genera! clause had the exception not been made, we know of no reason 
why this general rule should not be as applicable to the Constitution as 
to other instruments.” Tinkham v. Tap Scott, 17 New York Reports 
(Court of Appeals) 158; Noel v. People, 187 III. 592. 

When the Legislature has attached a proviso to a section, the natural 
presumption is that, but for the proviso, the enacting part of the 
statute would have included the subject-matter of the proviso. 26 Am. 
& Eng. Enc. of Law 680. 

The proviso to paragraph 2 says, “that, if he has filed his deciara- 
tion before the passage of this Act, he shall not be required to sign the 
petition in his own handwriting.” It is clear that the two petitioners in 
this case would not come within the proviso, for the reason that the 
law was passed by Congress June 29, 1906, and the declaration in the 
case of one, Janisch, was filed August 7, 1906, and in the case of the 
other, Viola, it was filed September 13, 1906, and yet in neither case 
was it necessary to file a new declaration under the first paragraph, 
because the declarations were filed before the Act became a law on 
September 27, 1906, as required in the proviso to the first paragraph. 

While the two petitioners were not required to file new declarations, 
yet they were required to sign the petition. This shows discrimination, 
an intention on the part of Congress that the law governing should 
apply in one case, and in the other the passage of the new Act should 
be the limit of time. 

If this proviso was inserted out of excessive caution it then would 
have been similar in language to a petition as it was to a declaration. 
It is plain that Congress intended that those who had filed their declara- 
tion before the Act went into operation should not be required to 
renew the declaration, but the signature of such applicant should be 
signed to the petition if the declaration was filed after the Act was 
passed, because a higher educational qualification was required by the 
new Act than under the old law, and because it was no injustice to 
those filing their declaration after the passage of the Act, while it 
would be to those aliens who filed their declarations before the new law 
was passed, and were unable to write. 

Yet the petitioner, in every case, is required to set out in his 
petition the facts prescribed by the second paragraph of section 4. 

The 4th section declares in the beginning that an alien must be 
admitted a citizen in the manner stated in that section, and not other- 
wise. 

Applying the rule of construction laid down in Gibbons v. Ogden 
(supra), and the rule of interpretation laid down in Brown vy. Maryland 
(supra), all declarations would be embraced in the enacting clause of 
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the first paragraph, and all petitions in the enacting clause of the 
second paragraph. 

The language is so clear and positive that it leaves no room to 
doubt that it was the intention of Congress to apply the limitation 
test of not less than two nor more than seven years in which to file a 
petition under the second paragraph of section 4. 

It is my opinion that the limit of not less than two nor more than 
seven years in the second paragraph of section 4 applies to the 
petitioners, and therefore the petition in each case is dismissed. 





VISHNEY v. EMPIRE STEEL AND IRON CoO. 


(Warren Common Pleas, May, 1914). 


Employers’ Liability Act—Refusal to _* ent at Hospital—Permanent Disability in 
oudt. 


Case of John Vishney, petitioner, against Empire Steel and Iron 
Company, respondent. Petition filed under Employers’ Liability Act 
of 1911. 

Mr. George M. Shipman for petitioner. 

Mr. Elmer King, (King & Vogt) for respondent. 

ROSEBERRY, J.: On the 15th day of December, 1913, the pe- 
titioner was firing blasts in the ore kilns of the defendant at Oxford, 
N. J., for the purpose of breaking up large chunks of iron ore, which 
had been roasted for the purpose of driving off the sulphur in the ore. 
He had placed seven sticks of dynamite in the charge, and, after the 
explosion, supposed that the seven sticks had gone off, but one or two 
sticks hung fire, or were struck with the pick, and exploded when the 
petitioner was bending over it for the purpose of observation or 
work, with the result that fire, smoke and dust were thrown in his 
eyes to such an extent that he was unable to see, and was led home by 
a couple of companions. He was then earning one dollar and eighty- 
two cents a day and made seven days in a week, and, according to the 
proof of the defendant, made 181 days out of a possible 197 from June 
1 to December 15, 1913, making $11.76 a week. He had worked for 
the defendant for 12 years, and was, some time before and at the time 
of the injury, drawing ore from the ore kilns. 

The defendant admits that the injury was due to an accident arising 
out of and in the course of the petitioner’s employment by defendant, 
but denies that the injury is a permanent one, while the petitioner 
maintains that it is. 

The petitioner, in the first place, says, and he is supported by the 
testimony of his wife, that, from the time of his injury to the present 
time, he could not see to go out of doors anywhere alone. The de- 
fendant, on the other hand, produces three witnesses to show that he 
did go around Oxford alone and without assistance. It seems to me 
that a boy, a witness for defendant, gives the correct version upon this 
point, that the defendant did go out alone, short distances from home, 
on a few occasions. On two occasions he asked the witness to lead 
him home, and on one other occasion his wife brought him home, and 
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on other occasions he went abroad and returned to the house without 
assistance, but not at considerable distances. 

Upon the day of petitioner’s injury the defendant’s physician, Dr. 
H. C. Tunison, attended the petitioner and cleansed his eyes of dirt, 
dust and powder, and, later, advised the petitioner to go to a hospital 
for treatment, because conjunctivitis set in, that is, the membrane cov- 
ering the eyes outside the cornea and covering the inner part of the 
eyelids, in both eyes, had become very much inflamed, so that Dr. 
Tunison called in Dr. Brewster, of Dover, N. J., who was engaged in 
hospital work at Orange, N. J., in the special department of ear, eye 
and throat diseases. Dr. Brewster went to Oxford and examined the 
petitioner at his home on the 23rd day of December, 1913, about a 
week after he was injured. Dr. Brewster testifies that petitioner’s face 
and eyelids were burned, and that he examined his eyes quite thor- 
oughly, objectively, with an opthalmoscope. and found the cornea of 
the left eye was slightly discolored, but not in a way to cause obstruc- 
tion to the sight. The lens, liquid and anterior chambers of the eyes 
were clear, and there was nothing to indicate blindness. 

On the second day of the following February Dr. Brewster again 
examined the petitioner’s eyes with an eye speculum. He says the 
vision in the right eye is as good as it ever was, while his left eye is 
two-thirds normal. The sore eyelids are from one-fourth to one-third 
of the loss of his vision, and both could be cured by proper treatment 
in the hospital, and that it would take about three months treatment. 
Acute conjunctivitis causes tears to run over the eye, and so obscures 
sight that it makes it difficult to see. 

Dr. H. O. Tunison, who was the attending physician, testified 
that the granulated lids would get better and then become worse; that 
the right eye was all right, but the other was a little bad. Both he 
and Dr. Brewster told petitioner that he should go to the hospital be- 
cause the conditions at his home were unfavorable to recovery. It ap- 
pears, also, that the defendant offered the petitioner to pay all his ex- 
penses at the hospital while undergoing treatment, and it was esti- 
mated that it would take about three months to effect a permanent 
cure of the conjunctivitis. To use his attending physicians’ own 
words: “I told him to walk out, stop drinking and fighting, and go to 
the hospital.” “I offered to take him to the hospital. If he had gone, 
the conjunctivitis would have been cured.” 

The petitioner says that this offer was not made during the first 
two weeks of his illness, but later, and, from the fact that he could not 
talk English, he preferred to go to Hungary, to his home, and have a 
physician he could converse with. 

Dr. Tunison says further, that he ceased attending him about the 
middle of February, because petitioner could not get proper attention 
from any one in his home. 

The petitioner then went with his wife to see Dr. A. L. Newman, 
of Paterson, N. J. Dr. Newman used a magnifying glass and saw 
black particles imbedded in the eyeballs, and one pupil was obscured 
by a whitish covering, while the other was partially so. He says, “I 
was busy and hurried up,” and “I sent him to the hospital.” But he 
did not go to the hospital; instead, he returned home. 
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Dr. L. B, Hoagland became his attending physician later, but not 
for his eyes. It was for some other ailment, disconnected with the 
treatment of the eyes. He says, “I told him he had better go to the 
hospital because they could take better care of him.” 

In my opinion, the testimony of Dr. George Wyckoff Cummins, a 
witness on the part of the petitioner, correctly states the petitioner’s 
condition. It was this: “Last Saturday I examined his eyes, first 
with my eyes, then with a magnifying glass; purelent conjunctivitis 
in the right eye, and simple conjunctivitis in the left. No scar tissue 
on the right eye, but the left, while more inflamed, yet ‘had less marks 
of injury, with slight cloudiness or opaqueness. Both retinas sensi- 
tive to light. No iritis (inflamation of the iris). The crystalline lens 
was natural. I was unable to get a desirable view of the retina; the 
eyes would not hold still. The patient complained of pains, and said 
that the light I threw in his eyes hurt them. The left was more sensi- 
tive than the right. The left eye cannot be used at the present time, 
because of its conjunctivitis, and the right eye’s soreness would limit 
that eye. The left eye is not usable now, but curable. The right eye 
is less inflamed than the left eye. It would take about three months 
to take out the inflammation. I cannot tell now how the eyes would 
be then. They certainiy would be better.” He thought, also, that 
the petitioner should go to the hospital. 

The defendant, at the beginning and at the close of the trial, 
offered to obligate itself and give security to pay all the petitioner’s 
expenses in a hospital for care and treatment for three months, or 
more, if necessary, to cure the conjunctivitis in both eyes, so that the 
actual condition of his eyes could be ascertained. The petitioner has 
ignored and does ignore such offer, and leaves with the Court proof 
that is not satisfactory of the actual condition of his eyes. The Court 
cannot tell whether the injury to the eyes is permanent, and, if so, 
whether total or partial. The burden of proof is on the petitioner to 
show permanent injury. In this he has failed. 

He is entitled to compensation, under section 2, clause (a), for 
temporary disability, and, as the physicians agree that it would take 
about three months to cure the conjunctivitis, I think he should have 
compensation for those three months. Compensation then would date 
from the 29th day of December, 1913, to the 27th day of July, 1914, 
making thirty (80) weeks. At 50 per cent. of his weekly wages, which 
is $5.88 to April 27, seventeen weeks, makes $99.96. This should be 
paid in a lump sum, with the costs of suit, to petitioner by defendant, 
and a further sum of $5.88 per week from April 27, 1914, for the next 
ensuing three months payable weekly consecutively. 

The Court thinks that the petitioner should go to a hospital to be 
cured of the conjunctivitis, and then, in the statutory time, application 
can again be made to the Court and evidence taken showing the actual 
condition of petitioner’s eyes, and, if the injury is, in any degree, per- 
manent, then the Court can give the relief in a just and right manner 
— the parties, according to the spirit and purpose of the Liabil- 
ity Act. 
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MISCELLANY 


IN A REMINISCENT MOOD. 


Mr. William Nelson, the well- 
known authority on history in 
this State, who has also been long 
in the practice of law at his home 
in Paterson, related to the Editor 
of the Journal recently some of 
his recollections of the peculiari- 
ties of a few New Jersey Judges. 
Two or three of these anecdotes 
we obtained his consent to pub- 
lish. 


ANECDOTE NUMBER ONE. 


Mr. Justice Dixon once told me 
of a Justice of the Supreme Court 
from Monmouth County who fail- 
ed to get a reappointment on the 
expiration of his term of seven 
years. There was nothing for 
him to do but resume the practice 
of the law, which he did. At the 
next term of the Supreme Court 
he had a case up for trial, but a 
young attorney on the other side 
moved to dismiss the case on the 
ground that the papers were not 
properly prepared. The Court, 
with an apparent appreciation of 
the humor of the situation, grant- 
ed the motion. The irate Justice 
threw down on the table his bag 
of papers, picked up his hat and 
stalked indignantly out of the 
court room, vowing he would 
never re-enter it, and he kept his 
word. I once repeated this story 
to Mr. Justice Depue: “Well,” 
said he, “I can appreciate and 
sympathize with Judge B.; I don’t 
think that I would know how to 
draw up a declaration myself.” 


ANECDOTE NUMBER Two. 


I had just entered a crowded 
Pennsylvania Railroad train at 
Trenton, after attending the Su- 
preme Court, when presently Mr. 
Justice Dixon entered the coach 


and, glancing around, saw a va- 
cant seat beside me, which he 
promptly appropriated. A few 
moments later there entered a 
young lawyer from Paterson. Jus- 
tice Dixon inquired, “Who is that 
lawyer?” 

“That is a young man in Pater- 
son; you probably have not seen 
much of him, as he is a criminal 
lawyer.” 

“Oh,” said I, in recollection, “I 
do not mean he is a criminal you 
know, or has criminal tendencies, 
but merely that he practices in the 
criminal courts.” By this time 
Justice Dixon’s eyes were twink- 
ling. 

“I don’t mean exactly that 
either,” I said. “I don’t mean that 
the courts are criminal you know, 
but we merely use that term to 
distinguish them from the civil 
courts, which,” looking Justice 
Dixon squarely in the eye, “are 
not always civil you know.” 

I had had a wrangle with Jus- 
tice Dixon in the Supreme Court 
that very day and he knew my 
meaning. But by this time he 
was shaking all over with merri- 
ment. 


ANECDOTE NUMBER THREE. 


About forty-five years ago there 
was a prodigious excitement in 
Newark over the Lafon trial. 
Thomas Lafon was the son of a 
prominent dentist of Newark, 
who was a great favorite in so- 
ciety circles, as was the handsome 
young man also. On one winter’s 
day “Tommy” undertook to 
shovel snow off his father’s side 
walk. A loudish fellow came 
along and provoked a_ needless 
quarrel with him. “Tommy” 
raised his snow shovel and 
brought it down upon the fellow’s 
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head with such violence as to 
cause his death. He was arrested 
and indicted for murder. The 
case speedily took on the aspect 
of an issue between classes, the 
rich against the poor. The work- 
ingmen’s associations, so far as 
there were any, demanded 
“Tommy’s”, death and revenge, 
regardless of the facts in the case. 
Dr. Lafon employed Cortlandt 
Parker and Joseph P. Bradley, 
the two most eminent lawyers in 
New Jersey, to defend his son. 
The trial came on, and the court- 
house was packed, the front rows 
of seats being occupied by hun- 
dreds of ladies of the highest 
circles in society, while the rear 
of the courthouse was crowded to 
suffocation by the representatives 
of the working classes. 

In the summing up of counsel 
at the conclusion of the trial Mr. 
Bradley fairly surpassed himself 
for his trenchant review of the 
testimony and his masterly elo- 
quence. Toward the close of his 
address, however, he appeared to 
be overcome with emotion, and a 
thrill of excitement ran through 
all the front rows of spectators at 
his stammering words, as he ap- 
pealed to the jury not to inflict 
upon this young defendant their 
con—he could go no further, but 
dropped helplessly into his chair, 
and dropped his face upon his 
arms outspread upon the table. It 
was an exciting scene. Nobody 
appreciated it better than his as- 
sociate counsel, Mr. Parker, but 
Mr. Parker attributed the thrill- 
ing emotion to a different cause 
from that of the other spectators, 
and he watched Mr. Bradley with 
a mixture of whimsicality and 
curiosity. His expectations were 
finally fulfilled, as Bradley half 
raised his head and muttered, half 
to ‘himself and half to Parker: 
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“Condemnation—that’s the —— 
word I wanted!” 

Tommy Lafon’s life was saved, 
the jury bringing in a verdict of 
manslaughter, for which he was 
sentenced to imprisonment for 
less than a year. All the evidence 
was to the effect that he was a 
thoroughly good-natured young 
man, and that his action in strik- 
ing the victim was simply owing 
to the impulse of the moment. He 
lived and died an honored citizen. 





KEEPING DOWN “FOOL” BILLS. 

Since the Legislature has ad- 
journed several schemes have 
been advanced to prevent the in- 
troduction of “fool” bills. No less 
than 1,114 bills of all kinds were 
presented to the recent Legisla- 
ture, of which only 293 reached 
the Governor, and a number of 
these will never go on the statute- 
book. It has been suggested, for 
example, that no bills be printed 
except such as are reported by 
the committees, and that such be 
credited to the committees and 
not to those who introduce them. 
This would deprive “yearlings” 
of much advertising. Another is 
to bring all bills to a vote and 
shame the legislators responsible 
for them. Another is to compel 
the publication, a month or two 
in advance, of every bill to be in- 
troduced and to refund the cost 
only in cases of those that become 
laws. There are several other 
plans to keep down the number 
of “fool bills,” but about as good 
a way as any is to elect the kind 
of men who will not father such 
measures. — Newark Evening 
News. 
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Mr. JAMES PARKER. 


On March 23rd _ Lieutenant- 
Commander James Parker, of 
Perth Amboy, died at the age of 
83 years. 

Born in Newark, O., Mr. Parker 
is said to have been the oldest 
graduate of the United States 
Naval Academy. He had served 
in the Mexican and Civil wars. 
His father, James Parker, was 
eminent as a lawyer in Ohio. He 
was a cousin of the late Cortlandt 
Parker, of Newark. 

Mr, Parker in 1846 reported at 
the United States Naval Academy 
at Annapolis, passed his examina- 
tion and was admitted as a mid- 
shipman. The Mexican war was 
in progress and young Parker 
served in the war two years and 
was Farragut’s aide on the “Sara- 
oga.” At the close of the Mexi- 
can War he was transferred to 
the “Yorktown,” which was ship- 
wrecked on the west coast of 
Africa. 

Returning to the Naval Acad- 
emy Mr. Parker resumed his 
studies and was graduated in 
1852, standing second in his class. 
Upon finishing his studies he was 
made one of the officers of the “St. 
Louis,” under Captain Ingraham, 
at Smyrna. In the same year 
Parker became master and lieu- 
tenant. In 1856 he resigned, went 
to Cincinnati, and studied law in 
the office of Chase, Ball & Skin- 
ner, of whom the senior member 
was Salmon P. Chase, then Gov- 
ernor of Ohio and later Secretary 
of the Treasury and Chief Justice 
of the Supreme Court of the Unit- 
ed States. 

At the time of the Civil War 
Mr. Parker went again into the 
naval service and in 1862 was re- 
stored to his former place on the 
navy list as Lieutenant-Com- 


mander. He served in different 
squadrons under Admirals Far- 
ragut, Dupont, Lee and Porter. 
He was commended by Admiral 
Porter as “conspicuous at the 
head of the column.” At the fall 
of Richmond, Mr. Parker was 
placed in charge of the naval 
stores of the Confederacy. 

In 1866 Mr. Parker resigned his 
commission. Had he remained, 
he would have become a Rear-Ad- 
miral in 1884 and retired as the 
senior of that rank in 1894. Re- 
turning to Perth Amboy, he re- 
sumed the law, was admitted to 
the Bar in New York, and in 1884 
was admitted to the New Jersey 
Bar as an attorney. Later he was 
admitted to practice in the United 
States District Court and in the 
United States Supreme Court. 

Mr. Parker occupied the ances- 
tral house at 10 Smith street, 
Perth Amboy, known as “The 
Castle,” where his father, grand- 
father and great-grandfather had 
their offices and practiced years 
before him. He once ran for 
Mayor, but was defeated. In 
1895 President Cleveland nom- 
inated him for United States Dis- 
trict Attorney for the District of 
New Jersey, but the nomination 
was so strongly opposed by Miles 
Ross, then the Democratic “boss” 
of Middlesex County, that the 
President was induced to with- 
draw the nomination. When the 
Sampson-Schley controversy oc- 
curred, Mr. Parker was selected 
by Admiral Schley to prepare his 
case and carry it before the Board 
of Inquiry. He was a member of 
the G. A. R. and a companion of 
the Military Order of the Loyal 
Legion of the United States. He 
delivered lectures and prepared 
many papers on political, religious 
and historical topics. 

Mr. Parker married Miss Kate 
McClean, of Norfolk, Va., in 1857. 
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MISCELLANY, 


Seven sons and five daughters 
were born. Of these, two sons 


and three daughters survive. 


MR. ANDREW W. SLOCKBOWER. 


The death of Mr. Andrew Wat- 
son Slockbower, of Sussex, N. J., 
occurred on January 29th last, but 
by an oversight the Journal saw 
no notice of it at the time. Asa 
self-made man and lawyer, the 
few facts at hand concerning him 
should not be passed by. 

Mr. Slockbower was born in 
August, 1842, near Johnsonsburg, 
in Warren County, and was, con- 
sequently, in his seventy-second 
year. After attending the com- 
mon schools there he took up 
teaching as a profession and 
taught in Sussex as well as War- 
ren counties. Then he took up 
the study of law under the late 
Lewis VanBlarcom in Newton, 
and was admitted to practice 
thirty-seven years ago, his attor- 
ney’s license dating from the 
Nov., 1877. He located in Sussex 
the next year for the practice of 
his profession, where a vacancy 
existed in legal practitioners, 
caused by the death of Simeon M. 
Coykendall. He married that year 
Miss Alice Wilson. His wife 
died after a brief married life of 
five years. The cause of his death 
was heart trouble. 

One daughter survives him, 
Mrs. Florence S. Fritz, of Hills- 
dale, N. J.; also two brothers. 
Abram and Ellsworth, of New 
York, and a sister, Mrs. Aaron 
Luce, of Marksboro. 

Mr. Slockbower was a notable 
instance of a self-made man. He 
accumulated while practicing law 
in Sussex a fortune and was rated 
as one of the wealthiest lawyers in 
that county. He was a man firm 
in his friendships and had given 
needy and deserving friends liber- 
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ally, especially during the later 
years of his life. 


Hon. MICHAEL T. BARRETT. 


Hon. Michael T. Barrett, who 
represented Essex County in the 
New Jersey State Senate, and 
also in the Assembly, and who was 
prominent as a lawyer, died at his 
summer home in Elberon, on 
June 7th, of Bright’s disease. He 
had been ailing for two years. 
He was fifty-eight years old. 

Mr. Barrett was seized with con- 
vulsions the day previous, one day 
after he went to the seashore in 
search of health. He became 
comatose and remained in that 
condition until he breathed his 
last. His family was with him 
when the end came. 

Mr. Barrett’s home in Newark 
was at 16 Washington place, 
where he had lived for many 
years. He was born in Belle- 
ville, August 9, 1856, and received 
his elementary education in the 
cathedral school in Newark. 
Later he entered St. Benedict’s 
College and on leaving there 
entered a broker’s office, where 
he worked five years, meanwhile 
increasing his general knowledge 
by reading. 

Deciding upon the law as his 
profession, he studied assiduously 
and was admitted to the New 
Jersey Bar at the February term, 
1879, and as counselor at the 
February term, 1876. He at once 
began general practice, but made 
a specialty of criminal cases, soon 
earning a reputation in this line. 
In 1881 he was appointed town 
counsel for Harrison, a position 
he held for over thirty vears. 

In 1886 he entered into politics, 
and ran on the Democratic ticket 
for member of the Assembly for 
Essex County. He was elected 
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and served in the session of 1887. 
In 1890 he ran for State Senator 
in Essex and was elected, serving 
in 1891, 1892 and 1893, the first 
Democrat to be elected to this 
office from Essex County since 
1863. In 189% he was renomi- 
nated, but was defeated by George 
W. Ketcham. Governor Abbett 
appointed him a member of his 
staff with the rank of colonel, and 
Governor Werts also selected him 
for the same position and rank. 
In October, 1905, Mr. Barrett 
was elected counsel for the Ger- 
man Savings Bank, to succeed the 
late Frederick H. Lum, and in 
1909, Governor Fort appointed 
him a commissioner of the State 
Reformatory at Rahway. In 1912 
he was admitted to practice in the 
United States Supreme Court. 
Mr. Barrett built up a large 
legal practice in Newark. He was 
given to philanthropic acts, sel- 
dom allowing a holiday to pass 
without providing bountiful din- 
ners for some poor families, or in 
other ways supplying their needs. 
The decedent married Miss 
Catherine Hauck, daughter of 
Peter Hauck, the brewer. His 
eldest son, Hugh C. Barrett, was 
his law partner. Mr. Barrett is 
survived by his widow and son. 


MR. JAMES C. MCDONALD. 


On June 8th, Mr. James C. Mc- 
Donald, one of the oldest lawyers 
in New Jersey, and one of the 
oldest graduates of Princeton Col- 
lege, died at his home, 40 Park 
place, Newark. He had been ail- 
ing since he returned from a trip 
to Hot Springs, Ark., three weeks 
— He was eighty-two years 
old. 

Mr. McDonald was born at 
Princeton, N. J., Oct. 1, 1831, and 
graduated from Princeton in 1852. 


He read law with his father, Wil- 
liam K. McDonald, in his day a 
leading lawyer of Newark, and 
was admitted to the Bar as at- 
torney at the November term, 
1855, and was counselor three 
years later. He never sought or 
held public office. He was a grand- 
son, and was named after Dr. 
James Carnahan, who was presi- 
dent of Princeton University from 
1823 to 1854, the longest term any 
one ever served as head of that 
institution. William K. McDon- 
ald, his father, was first Comp- 
troller of New Jersey, entering 
the office in 1865. For a time 
when his father was State Comp- 
troller, Mr. McDonald served as 
his deputy. The father died in 
1871. 

Aftér his father retired, Mr. Mc- 
Donald formed a partnership with 
John N. Tuttle, who was counsel 
for the Howard Savings Institu- 
tion at that time. When Mr. 
Tuttle was taken ill, in 1866, Mr. 
McDonald became acting counsel 
for the bank, and was appointea 
counsel a few years later when 
Mr. Tuttle died. He held the 
position until he retired from it 
in 1906. He was a director in the 
National Newark Banking Com- 
pany for many years. 

Mr. McDonald was active in 
real estate interests and sold the 
old family home at 78 Park place, 
in which he had lived for many 
years, and his father many years 
before him, to the Public Service 
Corporation for a new terminal. 

Mr. McDonald married Mary 
Henrietta Condit, daughter of 
Peter W. Condit, at Madison, 
November 7, 1860. She died May 
24, 1897. Two children survive: 


Mrs. William S. Clawson, of 


Woodstown, and William K. Mc- 
Donald, of Swartswood. 





EE  —— a a 





